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Foreword

There is little doubt that the vast majority of Western Australians are committed
to a free and democratic society in which people feel safe and valued, no matter
what their background or beliefs.

Nevertheless, racist behaviour including violence, intimidation, and ridicule
does occur. Such behaviour may be motivated not just by racial but also by
religious intolerance.

Such racial and religious intolerance belittles us as a community and impacts
upon the harmony of our society. Real harmony can only be built on the twin
pillars of respect and justice.

The State Government is committed to making every effort to remove the concern
and fear of people who are the targets of racial and religious vilification.

Accepting that the law can shape relations between and among groups and
institutions, and can be a powerful catalyst for change, this consultation paper
deals with the legal options to address racial and religious vilification in Western
Australia. It forms part of the anti-racism strategy that Government is developing
in partnership with the community.

The legislative models proposed in this consultation paper brings together
an effective suite of both criminal and civil remedies designed to establish a
substantial framework for legislative reform to strengthen the State Government’s
response to combat instances of racial and religious vilification.

Stronger legislative measures, including broadening and re-defining provisions
in the current Criminal Code, particularly strengthening the existing penalties,
are needed to enable more effective protection for individuals, and to reflect
growing community concerns about the seriousness of such incidents.

As a Government we will not allow a small minority to disrupt and intimidate.
Our diversity is our strength. Difference is to be respected rather than ridiculed.
An environment free of prejudice is an essential ingredient for our prosperity as
a society.

I encourage all Western Australians to take this opportunity to provide
input into this process and assist Government to identify the most
suitable legislative model for our State and for all Western Australians.

-

DR GEOFF GALLOP MLA
PREMIER
MINISTER FOR CITIZENSHIP AND MULTICULTURAL INTERESTS
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Introduction

Today, the Western Australian population comprises people from a variety of
cultural, linguistic and historical traditions. Western Australias democratic
tradition accords every individual the right to participate fairly and equitably in
the State’s economic, political and social spheres, without losing their cultural or
ethnic identity.

Pluralism, meaning the existence of different groups, institutions and competing
values in society, is a vital characteristic that underpins all democracies, enabling
contradictory and conflicting views to be represented, negotiated and respected.
Cultural pluralism, one dimension of pluralism, enables all people in a democracy
to be who they are and who they want to be, within the confines of the law,
without fear, harassment, or degradation. Although religion is an intrinsic part
of culture, and religious belief is an important defining characteristic for many
people, the inclusion of religious freedom and expression has only marginally
been included within Australia’s multicultural context.

Every West Australian has the right to be treated fairly and equitably. The
Government is developing an anti-racism strategy that will include both legal and
non-legal remedies for addressing racism in Western Australia. This consultation
paper, together with the longer version of the paper, is released for comment to
enable the Western Australian public to express its views on the development of
a legal mechanism to address racial and religious vilification.

Nature and Character of Racism

Racism is not a new phenomenon, nor is its prevalence confined to Australia.
In the nineteenth century, the theory of Social Darwinism provided a biological
basis for racism by deeming some racial groups to be superior to others.
Although the biological basis of race and therefore racism has been discredited,
it continues to exert influence. In any society there are some people who judge
others as being inferior or worthless because of their perceived race.

More recently, ‘racism’ can be a belief that differences in the culture, values and/
or practices of some racial groups are ‘too different’ and are likely to threaten
‘community values’ and social cohesion. The focus on incompatible differences
have been utilised by majorities to exclude minorities from a society’s power and
privilege.




Historical context of racism

For 180 years Aboriginal people were denied the same legal and citizenship rights
as other Australians because they and their culture were deemed to be inferior.
Many Aboriginal people were displaced from their ancestral country because
European settlers did not recognise their laws of land ownership under the old
English legal doctrine of “terra nullius”, meaning land without owners'. It was
not until a referendum in 1967 that they gained the same citizenship rights as
other Australians.

Other minority groups, including Southern Europeans and Asians, also
experienced racial discrimination because they too were considered by the British
settlers to be racially inferior. The Immigration Restriction Act of 1901 sought to
limit Australia’s immigrant intake, with minor exceptions, to settlers from the
‘home country’. The “White Australia Policy’, as it became known, was based on
a view of the ‘incompatibility of non white settlers...with the dominant cultural
heritage of a British Australia’.

Racism today

Racism can manifest through both individuals and systems. Individual racism
manifests itself in prejudice? resulting from a person’s attitude and behaviour
towards others perceived either to be inferior or to be culturally different as to
pose a threat to perceived ‘common values’ and social harmony. Institutional or
systemic racism is usually less direct and less easy to identify, and which results
in discrimination®. It can exist in rules, practices, and policies of organisations
that directly or indirectly operate to sustain the advantages of certain groups
above others.

Today, despite efforts by successive governments, many people in Australia still
live with prejudice and discrimination. National consultations on racism by the
Human Rights and Equal Opportunity Commission (HREOC) found that
Indigenous people continue to be primary victims of racism in Australia.

Muslims and people of Middle Eastern origins and Sikhs — or those who are
visibly different — are also targets of racist vilification and discrimination,
including physical attacks, particularly since the attacks in the United States on
11 September 2001, the Bali bombing of 12 October 2002, and controversies

' Council for Aboriginal Reconciliation Documents of Reconciliation; Policy and Briefing
Papers.

2 Jayasuriya , L. Understanding Australian Racism, Human Rights and Equal Opportunity
Commission, Perth 28 June 2001, p.2.

3 Jayasuriya , L. Understanding Australian Racism, Human Rights and Equal Opportunity
Commission, Perth 28 June 2001,p.4.
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relating to asylum-seekers and refugees. Racist poster and graffiti campaigns
against Western Australians of African, Arab, Asian and Jewish background
in the past few months and the fire-bombing of Chinese restaurants are clear
manifestations of racism in action.

Racial and Religious Vilification

Vilification is generally any act that happens publicly and that could incite
others to hate, have serious contempt for, or severely ridicule a person or group
of people. There are many kinds of vilification of which racial and religious
vilification are two types.

Racial vilification is vilification of a person or group of people because of their
perceived race, ethnicity or national origins. The WA Equal Opportunity Act
1984 (EOA) defines ‘race’ as colour, descent or ancestry, nationality or national
origin, ethnicity or ethnic origin.

Religious vilification is based on a person’s or group’s religious belief. Religious
belief is defined in the £OA as holding or not holding a lawful religious belief or
view or engaging in, not engaging in, or refusing to engage in a lawful religious
activity.

Racial and religious vilification can destroy people’s sense of safety and well-
being, and impact on their ability to participate equally in community life. It
damages our ability to live together as neighbours and as a community, and
therefore the very quality of our society.

Vilification and Freedom of Speech and Expression

The introduction of racial and religious vilification laws requires an assessment
of the relative merits of two desirable social ideals, the right to free speech on the
one hand, and freedom from discrimination and abuse on the other. Both ideals
have legal validity and effect in Australia.

The ideal of freedom of expression has always been valued in Australia. Inherent
in a democracy such as Australia, freedom of speech is necessary for effective




communication so that a community can debate important issues, however
complex or controversial they may be, and irrespective of whether they support
or oppose the Government of the day.

However, this freedom brings with it important responsibilities and duties
to ensure that it is not abused or used to discriminate, and should not incite
violence, intimidation, or hatred because of race or religion. It should also be
recognised that, apart from vilification laws, there exists already in Australia an
array of civil and criminal sanctions that regulate verbal and non-verbal forms of
public expression. These include laws relating to defamation, civil and criminal
libel, obscenity and indecency, censorship, and restrictions on what may be sent
through the mail.

Current Legislative Status in Western Australia

In 1990, following a racially motivated campaign by the Australian Nationalist
Movement, the WA Criminal Code was amended to create the offence of
incitement to racial hatred. The Code makes it an offence to possess, publish,
distribute, or display threatening or abusive material, or intend to do so, where
it can be shown that it was intended to create, promote or increase hatred of any
racial group. There are no equivalent offences for acts of religious hatred.

The Code’s offences relate only to written or pictorial material, not to speech or
other forms of expression. In order to successfully prosecute an offence of racial
hatred, the criminal standard of proof, which is higher than the civil standard,
is required for intent to be proven. Until recently, no one had been charged
with one of these offences. In addition, it is the advice of the Director of Public
Prosecutions that the very low maximum penalties make it inappropriate to
charge an offender with these offences where another offence with a higher

penalty is also established.

Laws providing civil remedies for victims of racial, and in some jurisdictions also
religious, vilification exist in every Australian state and territory, except WA and
the Northern Territory. These jurisdictions do not make it unlawful to debate
race or religious issues, even if it might cause offence, but seek to strike a balance
between free speech and freedom from vilification and discriminatory attacks
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through providing exemptions for certain types of conduct. A more detailed
discussion of the different legislative approaches is contained in the longer
version of this paper. These civil processes recognise the value, both socially and
economically, of resolving vilification complaints by conciliation. Complaints
that cannot be resolved by conciliation can still be referred to a specialist
tribunal, which can order compensation and other forms of relief. In addition,
some jurisdictions also carry criminal offences and penalties for more serious acts
of vilification, covering a broader range of conduct than in WA.

Western Australians who are the target of racial and religious vilification have
no real redress, other than the very limited protection under the Code. Yet the
impact of such behaviour can be severe. The WA Equal Opportunity Act, in
contrast to other States’ anti-discrimination legislation, does not address racial
and religious vilification, and the Code is inadequate in doing so. Although
Western Australians are able to complain of racial vilification under the
Commonwealth Racial Discrimination Act, they must lodge their complaint with
the Human Rights and Equal Opportunity Commission (HREOC), which does
not have an office in WA. In addition, complaints that are not resolved through
conciliation at the HREOC proceed to the Federal Magistrates Court, where
cost considerations may disadvantage complainants.

Freedom of speech and expression is not unlimited and should not be protected
when it causes fear, harassment, or degradation or incites hatred, serious
contempt, or severe ridicule. An important part of any approach to racial
and religious vilification in Western Australia should be to give people who
experience it a choice of remedies, criminal and civil, including conciliation and
other alternative ways of resolving disputes.



What are the options?

Option 1: Amend the Criminal Code and Equal Opportunity Act

(EOA)

Amend the Criminal Code by inserting an offence of serious racial and
religious vilification, which could include engaging in any conduct that
incites hatred, contempt or ridicule, not just the possession or publication of
threatening or harmful materials, as currently exists. Such an offence could
have a two-tiered structure, one tier of which would not require intent to
be proven. A higher maximum penalty of perhaps 14 years imprisonment
would apply where intent is proven, and a five year maximum where it is
not proven.

Insert two new civil grounds of racial and religious vilification into the £OA,
using the Commissioner for Equal Opportunity’s existing investigation and
conciliation powers and processes as is the case in other States.

The State Administrative Tribunal could hear complaints that cannot be
resolved by the Commissioner.

Option 2: Stand-Alone Racial and Religious Vilification

Legislation

Create a new stand-alone Act that sets up a range of civil remedies and
criminal offences for racial and religious vilification, as for those set out in
Option 1, including relevant amendments to the EOA.

Alternatively, create a new stand-alone Act for administrative and civil
remedies only, and amend the Criminal Code to provide for the offence
of serious racial vilification, in terms described in Option 1. The only
difference between a separate Act and amending the £OA would be raising
the profile of vilification through the former.

Option 3: Develop a New Range of Civil Remedies

Create a new tort or civil wrong of racial or religious vilification, which
enables victims to initiate proceedings in the District Court, and a criminal
offence for the most serious kinds of racial or religious vilification under a
separate Act or by amending the Code in terms described in Option 1.
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A need clearly exists for WA to put in place new racial and religious vilification

legislation. Your views on the form this should take are important to the State
Government.

Help make our State a better place for everybody to live. Make a written
submission to:

Equal Opportunity Commission
PO Box 7370

Cloisters Square
Perth WA 6850

Phone: (08) 9216 3900
TTY: (8) 9216 3936
Country callers: 1800 198 149
Facsimile: (08) 9216 3960
Email: eoc@equalopportunity.wa.gov.au

or

Office of Multicultural Interests
Level 26, 197 St George’s Terrace
Perth WA 6000

Phone: (08) 9222 8800
Facsimile: (08) 9222 8801
Email: harmony@dpc.wa.gov.au

The closing date for submissions is Friday, 3 September 2004.

Please mark all correspondence
‘SUBMISSION: Racial And Religious Vilification’

THANK YOU FOR YOUR PARTICIPATION



To make a submission about any or all aspects of this consultation paper
please write to:

Equal Opportunity Commission
PO Box 7370
Cloisters Square
Perth WA 6850

Phone: (08) 9216 3900
TTY: (8)9216 3936
Country callers: 1800 198 149
Facsimile: (08) 9216 3960
Email: eoc@equalopportunity.wa.gov.au

Or

Office of Multicultural Interests
Level 26, 197 St George’s Terrace
Perth WA 6000

Phone: (08) 9222 8800
Facsimile: (08) 9222 8801
Email: harmony@dpc.wa.gov.au

CLOSING DATE: 3 SEPTEMBER 2004

Please mark all correspondence
‘SUBMISSION: Racial And Religious Vilification’

THANK YOU FOR YOUR PARTICIPATION

Office of Multicultural Interests Equal Opportunity Commission
Level 26, 197 St George’s Terrace, Level 2, 141 St George’s Terrace,
Perth WA 6000 Perth WA 6000

Telephone (08) 9222 8800 Telephone (08) 9216 3900
Facsimile (08) 9222 8801 Facsimile: (08) 9216 3960




